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Evolution of sentencing guidelines

Judicial sentencing discretion structured 
over time by:

• Statutory context

• Court of Appeal judgments 

• Guidelines



Statutory Context

Parliament has provided a statutory framework for sentencers:  Examples 
include:-

• Statutory maximum and minimum for certain offences (e.g s9 Theft Act 
1968 provides for 14 year maximum for burglary of a dwelling; minimum 
sentence of 7 years for third Class A drug trafficking offence under s110 
Powers of the Criminal Courts (Sentencing) Act 2000) 

• Sentencing thresholds (e.g for seriousness thresholds for community and 
custodial sentences; dangerousness provisions for IPPs)

• General principles of sentencing (s142 Criminal Justice Act 2003)

• Courts sentencing powers

• Aggravating and mitigating factors (e.g power to increase sentences for 
previous convictions, racial aggravation)



Role of Court of Appeal

• Judiciary creating principles of sentencing

e.g Aramah on drugs (1982);  Milberry on rape (2003) 
set a 5 year starting point for rape  cases and an 8 year 
starting point for rape where aggravating features were 
present.

• Reporting of appellate decisions – e.g Criminal Law 
Sentencing Series, Current Sentencing Practice



Sentencing Advisory Panel and Sentencing Guidelines Council

SAP  established by Crime and Disorder Act 1998 to provide advice to the 
Court of Appeal. Their guidance was non-binding.

SGC created by Criminal Justice Act 2003.  Worked together with SAP to 
produce sentencing guidelines to encourage consistency in sentencing 
throughout England and Wales and to support sentencers in their decision 
making

SAP would produce advice for the SGC to consider

The SGC would publish draft guidelines for consultation and then issue 
definitive guidelines for sentencers

Courts had a duty to have regard to guidelines under s172 Criminal Justice 
Act 2003

In 2009 Sentencing Commission Working Group report made a number of 
recommendations about sentencing.

SGC and SAP disbanded on 6th April 2010



Sentencing Council

Sentencing Council for England and Wales created by Coroners and
Justice Act 2009.

Replaced SAP and SGC

Is an independent NDPB sponsored by the Ministry of Justice

14 members
President  - Lord Chief Justice
Chairman - Lord Justice Leveson
8 judicial members (2 Court of Appeal Judges, 2 High Court Judge, 
2 Circuit Judges, 1 District Judge, 1 Magistrate)
6 non-judicial members (policing; prosecution; defence; probation, 
promotion of welfare of victims, academic)
1 observer (Ministry of Justice - sentencing policy and administration 
of sentences)

Supported by an office – with policy, legal, analytical and 
communications teams



Difference between Sentencing Council and previous 
guideline authorities

The Sentencing Council more streamlined body

Greater remit on analysis and research, e.g. duty to 
produce impact assessments for each new guideline

Engaging more with the public to improve 
understanding about sentences

The Sentencing Council to consider the impact of 
sentences on victims



Role of the Sentencing Council

The Sentencing Council has responsibility for:-

• developing sentencing guidelines (s120-124 Coroners and Justice Act)

• monitoring the operation and effect of its sentencing guidelines (s128 
Coroners and Justice Act)

• promoting awareness amongst the public regarding the sentencing practice 
in Magistrates’ and Crown courts (s129 Coroners and Justice Act). 

• Provide an annual report containing a sentencing factors and a non-
sentencing factors report (s130-131 Coroners and Justice Act)

• it may also be required to consider the impact of policy and legislative 
proposals relating to sentencing, when requested by the Government (s132 
Coroners and Justice Act)



Purpose of guidelines

• Provide a structured approach to sentencing process

• Promote consistency of approach

• Promote proportionality across offences

• Increase transparency



Comparison with Minnesota

• Guideline framework designed to improve consistency, to make 
predictions of prison population more accurate and to increase 
transparency.

• Sentencing Commission in each state responsible for 
promulgating guidelines, monitoring effect of guideline and 
provide predictions of their effect on correctional resources.

• Use sentencing grid – with 2 axes.  Offence will fall into vertical 
category of seriousness. Horizontal axes defined by number and 
type of previous convictions.  Interception point provides the 
range.

• Judge may depart from range only if there is substantial and 
compelling reason.

• Guidelines are placed before legislature for approval. In 
Minnesota have statutory force unless vetoed. 



How the Sentencing Council develops guidelines

• Identifies priorities (work programme)

• Researches extensively (legal, analytical, engagement with stakeholders)

• Required to take into account following factors (s120(11) CJA 2009)
• the sentences imposed by courts in England and Wales for offences;
• the need to promote consistency in sentencing;
• the impact of sentencing decisions on victims of offences;
• the need to promote public confidence in the criminal justice system;
• the cost of different sentences and their relative effectiveness in 

preventing re-offending; 
• the results of the monitoring carried out under section 128

• Produces draft guideline and consultation paper together with resource 
assessment setting out the likely effect of guidelines on resources required 
for provision of prison places, probation and youth justice services

• Consults widely with the public and with Parliament/Ministers

• Publishes Definitive Guidelines



How binding are guidelines?

Section 125 Coroners and Justice Act 2009

(1) Every court-
a) must, in sentencing an offender, follow any sentencing 

guidelines which are relevant to the offender’s case, 
and

b) must, in exercising any other function relating to the 
sentencing of offenders, follow any sentencing 
guidelines which are relevant to the exercise of the 
function,

unless the court is satisfied that it would be contrary to the 
interests of justice to do so.



Decision-making process 
Step 1 – Offence category

Step 2 – Starting point and category range

Step 3 - Statutory factors indicating reduction (e.g assistance to   
prosecution)

Step 4 – Reduction for guilty pleas

Step 5 – Dangerousness

Step 6 – Totality

Step 7 - Compensation and ancillary orders

Step 8 – Reasons

Step 9 – Remand time



Example:  Definitive Guideline GBH (s18)



For further information…

www.sentencingcouncil.org.uk


